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INDIAN SOCIETY OF WA — STAMP DUTY 
Grievance 

MS J.M. FREEMAN (Mirrabooka) [11.29 am]: I seek leave to come to the table. 
The DEPUTY SPEAKER: Leave is granted. 
Ms J.M. FREEMAN: My grievance is to the Minister for Finance. It is about an exemption of stamp duty for 
a property purchased by the Indian Society of Western Australia. It could be said that it is about the red tape of 
black-letter law. 

The Indian Society of WA is the peak body of Indian associations in WA. It has over 70 different community 
associations and co-ordinates the many regular events that bring the WA public together to celebrate Indian 
Australians. The most recent was on Saturday night at Sangam, which coincides with India’s independence day. 
It showcased the many communities’ dance heritages and the stories that illustrate how communities lived together, 
cared for one another and survived hardships—and continue to do so. 

As members know, India shares with Australia a history of British colonisation and Indian Australians have a need 
to understand that their forefathers cherished their rights to self-determination and the celebration of their heritage 
and beliefs. That is a shared experience of colonised cultures. ISWA has been dedicated to the welfare of the 
WA community for over 50 years, well and truly meeting the fourth common law limb of what constitutes a charity 
through its “purposes beneficial to the community”. It is beneficial to not just the WA Indian community, but also 
the broader public through inclusion and developing a contemporary Australian identity. Indeed, an event such as 
Diwali literally brings light, through the festival of lights, to the 25 000 Western Australians who attend. The peace 
and harmony and fun created by Holi, the festival of colours, enables 10 000 Western Australians to share in the 
joy that it creates. 

Although this may sound more like fun than charity, at the heart of Indian festivals is the concept of wellbeing. ISWA 
does not only do it through festivals. It runs a program that supports women who experience intimate-partner 
violence, tackles dowry abuse, and cares for the elderly in its community. All these activities by volunteers 
led them to establish an office in Willetton, but it soon became obvious that to benefit the community at large, 
a bigger community centre would be required. In January this year, ISWA put in an offer to purchase a property 
at 12 Whyalla Street, Willetton, and applied for a charitable exemption from transfer duty in April 2019. ISWA 
has been advised of a preliminary view that the purchase of its community facility is not eligible for a charitable 
exemption under section 95 of the Duties Act 2008. My understanding is that the Office of State Revenue is of the 
preliminary view that the purchase of the community centre is not for a charitable purpose under its common law 
interpretation. The term “charitable purpose” is not defined in the Duties Act; therefore, state revenue is able to 
interpret the common law on this matter itself to determine whether the purpose of the property and its intended use 
is for charitable purposes. Suffice to say, state revenue has formed only a preliminary view, which can alter. I know 
that the Office of State Revenue has been advising ISWA to gain a greater understanding of the technicalities that 
requires. For me, advising is not informing, assisting or aiding our community. However, as I see it, this voluntary 
organisation is caught up in legal red tape with interpretations harking back to “ye olde England” case law of 1891 
and a gentleman named Pensel. 

The crux of the argument from state revenue seems to be — 

To be of general public utility, the purpose must be to benefit the public generally … as opposed to 
individual members of the community. 

In this house we know that “benefit to the public generally” encompassed the Chamber of Commerce and Industry 
of Western Australia in its action against the Commissioner of State Revenue. Surely, if the CCI is seen as 
a benefit to the public generally, then so should the Indian Society of WA. The pointless technicality is frustrating 
because a contemporary interpretation is clearly articulated in the federal Charities Act. It is worth noting that the 
Charities Act 2013, as a contemporary document reflecting common law and community expectations, has defined 
“charitable purpose” to include the advancement of culture. State revenue argues that this is not recognised by 
common law, quoting a 1955 case, which, frankly, I have not read. I am sure, bush lawyer that I am, I could find 
fault in its interpretation. 

The rest of the world has moved on, including England, where this case law originated. It has included advancement 
of culture in its statute as well. Why has it included it? It is because it is a charitable purpose to advance culture. 
Why has it done that? It is because the advancement of culture benefits the public generally. In addition, the 
commonwealth Charities Act includes “charitable purpose” to mean promoting mutual respect and tolerance 
between groups of individuals that are in Australia. 
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ISWA does not agree with the assessment, but has chosen at this time to pay the duty and proceed to settlement 
and pursue the exemption as, effectively, a reimbursement. The property will settle today and the society will have 
a flag-raising ceremony today to celebrate. It is worth noting that in the Standing Committee on Legislation’s 
twenty-sixth report, which was about the legislation we introduced to counter the State Administrative Tribunal’s 
decision on the Chamber of Commerce and Industry of Western Australia, the other house correctly identified that 
fourth limb charities cover the broadest possible range of charitable purposes. It would be unfortunate, given that 
contemporary law reflects this as well, if ISWA had to devote scarce resources—it is a voluntary organisation—
jumping through unnecessary and arduous legal red tape to gain a benefit that no doubt has been available to other 
like communities. 

I asked for examples of other like organisations, such the Masons, to establish whether it had enjoyed the exemption, 
but I was told that it was not possible for me to be given that information. The minister’s assistance to ensure that 
ISWA receives the exemption of around $117 000, an amount that could then go into building the facility, would 
be very appreciated. Given the CCI decision and the Charities Act, which ensures certainty and clarity, it is time 
for the state to be contemporary with that and ensure that the society is covered. 
MR B.S. WYATT (Victoria Park — Minister for Finance) [11.36 am]: I thank the member for Mirrabooka for 
her grievance. I will begin by acknowledging the Indian Society of Western Australia. Like many members, I am 
very familiar with the organisation and have enjoyed taking my children to various Diwali festivals over the years. 
It should be commended for the work that it has done. As pointed out, it has done extraordinary work to advance 
culture and has a role in the broader community, not just the Indian diaspora. I congratulate the Indian Society of 
Western Australia for its flag-raising ceremony today to celebrate the settlement of the property. I note that it has 
taken a pragmatic decision to proceed with the settlement but is continuing its argument about the duty, which 
I understand. 
I will make some generic comments about the law in this place. In light of the obligations I have, I am not suggesting 
for a minute that it may or may not apply to the Indian Society of Western Australia. However I might make some 
comments that may be of interest to the Indian Society. The member is quite correct, Western Australia has an interesting 
legal framework around how we define charities or charitable purposes. Section 95(1) of the Duties Act 2008 states — 

Duty is not chargeable on a dutiable transaction that has been entered into or incurred for charitable or 
similar public purposes. 

The question here is whether the purchase of that property is for charitable or similar public purposes. In my time 
in the department, that has been subject to some debate. As the member mentioned, in the Chamber of Commerce 
and Industry of Western Australia case the previous government made amendments to the relevant legislation in the 
Taxation Legislation Amendment Bill 2014, which dealt with the issue of the charitable status of the Chamber of 
Commerce and Industry of Western Australia. It is interesting that the United Kingdom has perhaps reconsidered 
what it considers to be charitable. Western Australia still has a common law approach to deciding what is a charitable 
purpose. As a result of leaving it to common law, we effectively leave it to the Commissioner of State Revenue to 
consider a range of information, some of which has already been provided to the society. The information includes 
the nature of the transaction, the objects of the purchaser—its constitution and formulating documents and vision 
statements—the intended use of the property, and relevant agreements concerning the property et cetera. This was 
the subject of some debate when I sat on the other side of the house and we dealt with the amendments brought about 
by the Chamber of Commerce and Industry of Western Australia litigation, but what is important is that the common 
law in Australia recognises four heads of charity: relief of the aged, impotent and poor; advancement of education; 
advancement of religion; and other purposes beneficial to the community. The member has already referenced the 
commonwealth Charities Act 2013, which contains a definition of “charitable purpose” that, although based on 
common law, diverges or expands from the common law concept of “charitable purpose” that is commonly adopted. 
The fourth limb was really the point of conversation and amendment that came through the Parliament in 2014. 
The member for Mirrabooka has already referenced in her grievance today the Committee of the Whole debate in 
the upper house. The advice I have is that the government of that time, in 2014, made a policy decision to continue 
to adopt the common law definition of “charity”, but to narrow its application for the existing payroll tax, transfer 
duty and land tax exemptions as they apply to certain fourth-limb charities—that is, other purposes beneficial to 
the community. They do this by excluding any fourth-limb charity that has been established and carried on for the 
promotion of trade, industry or commerce, unless the sole or dominant purpose of that charity is the relief of 
poverty, the advancement of education, or the advancement of religion. 
To go back to that debate, I think we supported the government in trying to deal with what was a successful piece 
of litigation by the Chamber of Commerce and Industry of Western Australia. 
Ms J.M. Freeman: But the government didn’t appeal it. It went to SAT and the government didn’t appeal it. 
Mr B.S. WYATT: No, it came back here instead. 
Ms J.M. Freeman: They came in here to change it. 
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Mr B.S. WYATT: That is right. 
Ms J.M. Freeman: So it still stands as a precedent, doesn’t it? 
Mr B.S. WYATT: Yes, but of course statutory legislation will effectively override common law. 
Ms J.M. Freeman: But only for those relevant bodies. 
Mr B.S. WYATT: Yes, that is right. For that scenario. 
Ms J.M. Freeman: ISWA doesn’t fall into the relevant body. 
Mr B.S. WYATT: No, that is right. 
Ms J.M. Freeman: It may or may not. 

Mr B.S. WYATT: The member raises a good point. I just make the point: is the advancement of culture a relevant 
component of “other purposes beneficial to the community”? In an ordinary reading of that, I accept the member’s 
argument—in an ordinary reading in the general sense, if you ask any Western Australian whether the advancement 
of culture is, indeed, for purposes beneficial to the community. 
Coming back to the more specific issue, I know there have been meetings between the Indian Society of WA and 
the member. Has the member contacted my office? 
Ms J.M. Freeman: Yes, I have contacted your office, and they were very helpful, thank you very much. 
Mr B.S. WYATT: Yes, good. Now that the member has raised this issue here today, I will seek some more specific 
advice around the fourth limb and also get some advice from the commissioner about how she considers the issue 
of the advancement of culture and what, in her view, would have to trigger a determination that it is therefore for 
a charitable purpose. Bear in mind that I cannot direct her, but I am keen to get advice from her on that in this 
regard, because I think these points are relevant. In due course, I think it raises another issue, standing back from this, 
and we might need to look at where there have been other reforms around charitable purposes for that very reason. 
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